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An examination of the appellant's opening brief cannot

fail to leave the impression that appellant is desperately

endeavoring to bloster up a flagrant type of secret lien

which it has been the policy of the courts and the legis-

lature of California for nearly a century to condemn.

The case at bar depicts a situation where a corporation,

in desperate financial circumstances, was obliged to bor-

row from the appellant Bank the sum of $2200.00 in the

month of August, 1938, and as security for the payment

of this sum, to give a chattel mortgage on a very substan-

tial portion of its assets, namely, the trucks used in the

conduct of its wholesale jobbing business. Manifestly,

the prompt recordation or filing of a chattel mortgage
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covering ten trucks and one coupe used in the operation

of the bankrupt's business, would cause any person deal-

ing with that corporation to hesitate to extend credit

knowing that the bankrupt was in such financial straits

that it had to mortgage its trucks to raise money. There-

fore, notwithstanding the fact that the chattel mortgage

was executed on August 24, 1938, and that it was within

the power of the appellant, Bank of America, to file at

any time, it was withheld from record until January 26,

1939, on which date the appellant in cooperation with the

bankrupt, obtained possession of all but one of the vehicles

and sold them.

The petition in bankruptcy was filed five days later on

February 1, 1939.

The Law.

Section 67-a of the Bankruptcy Act of 1898 as it existed

at the date of the execution of this mortgage on August

24, 1938 (11 U. S. C. A. §107-a), read as follows:

"Claims which for want of record or for other

reasons would not have been valid liens as against

the claims of the creditors of the bankrupt shall not

be liens against his estate."

Section 67-e of the Bankruptcy Act of 1898 as it ex-

isted at the date of the execution of this mortgage (11

U. S. C. A. §107-e), read in part as follows:

"* * * And all conveyances, transfers, or in-

cumbrances of his property made by a debtor at any



—3—
time within four months prior to the filing of the

petition against him, and while insolvent, which are

held null and void as against the creditors of such

debtor by the laws of the State, Territory, or District

in which such property is situate, shall be deemed

null and void under this Act against the creditors of

such debtor if he be adjudged a bankrupt and such

property shall pass to the assignee and be by him

reclaimed and recovered for the benefit of the cred-

itors of the bankrupt. For the purpose of such re-

covery any court of bankruptcy as hereinbefore de-

fined, and any State court which would have had

jurisdiction if bankruptcy had not intervened, shall

have concurrent jurisdiction."

Section 3-b of the Bankruptcy Act of 1898, as it ex-

isted at the date of the execution of this mortgage (11

U. S. C A. §21-b), read:

"A petition may be filed against a person who is

insolvent and who has committed an act of bank-

ruptcy within four months after the commission of

such act. Such time shall not expire until four

months after (1) the date of the recording or reg-

istering of the transfer or assignment when the act

consists in having made a transfer of any of his

property with intent to hinder, delay, or defraud his

creditors or for the purpose of giving a preference

as hereinbefore provided, or a general assignment for

the benefit of his creditors, if by law such recording

or registering is required or permitted, or, if it is

not, from the date when the beneficiary takes no-

torious, exclusive, or continuous possession of the

property unless the petitioning creditors have received

actual notice of such transfer or assignment."



Section 60-b of the Bankruptcy Act of 1898 as it ex-

isted at the date of the fiHng of the petition ( 1 1 U. S. C, A.

§96-b) read as follows:

"If a bankrupt shall have * * * made a trans-

fer of any of his property, and if, at the time of the

transfer * * * or of the recording" or registering

of the transfer if by law recording or registering

thereof is required, and being within four months

before the filing of the petition in bankruptcy * * *

the bankrupt be insolvent and the * * * transfer

then operate as a preference, and the person receiving

it or to be benefited thereby, or his agent acting

therein, shall then have reasonable cause to believe

that the enforcement of such judgment or transfer

would effect a preference, it shall be voidable by the

trustee and he may recover the property, or its value

from such person."

After this mortgage was executed, but before the filing

of the petition in bankruptcy, the present Bankruptcy Act,

commonly known as the Chandler Act, went into effect on

September 22, 1938. In that Act, Section 70-a (11 U. S.

C. A. §110-a) reads as follows:

"The trustee of the estate of a bankrupt and his

successor or successors, if any, upon his or their

appointment and qualification, shall in turn be vested

by operation of law with the title of the bankrupt as

of the date of the filing of the petition in bankruptcy

* * * except in so far as it is to property which

is held to be exempt, to all * * * (4) property

transferred by him in fraud of his creditors; (5)

property, including rights of action, which prior to

the filing of the petition he could by any means have

transferred or which might have been levied upon
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and sold under judicial process against him, or other-

wise seized, impounded or sequestered."

.Section 70-c of the Bankruptcy Act, in so far as mate-

rial here, reads as follows:

"* * * The trustee, as to all property in the

possession or under the control of the bankrupt at

the date of bankruptcy or otherwise coming into the

possession of the bankruptcy court, shall be deemed

vested as of the date of bankruptcy with all the rights,

remedies, and powers of a creditor then holding a

lien thereon by legal or equitable proceedings, whether

or not such a creditor actually exists; and, as to all

other property, the trustee shall be deemed vested as

of the date of bankruptcy with all the rights, reme-

dies, and powers of a judgment creditor then holding

an execution duly returned unsatisfied, whether or

not such a creditor actually exists."

Section 70-e of the Bankruptcy Act (11 U. S. C. A.

§110-e. subdivision (1)), reads as follows:

"A transfer made or suffered or obligation incurred

by a debtor adjudged a bankrupt under this Act

which, under any Federal or State law applicable

thereto, is fraudulent as against or voidable for any

other reason by any creditor of the debtor, having a

claim provable under this Act, shall be null and void

as against the trustee of such debtor.

(2) All property of the debtor affected by any

such transfer shall be and remain a part of his assets

and estate, discharged and released from such trans-

fer and shall pass to, and every such transfer or

obligation shall be avoided by, the trustee for the

benefit of the estate. The trustee shall reclaim and

recover such property or collect its value from and



avoid such transfer or obligation against whomever

may hold or have received it, except a person as to

whom the transfer or obligation specified in para-

graph (1) of this subdivision (e) is valid under

applicable Federal or State Laws."

Section 1, subdivision (30) of the Bankruptcy Act

(11 U. S. C. A. §1, Subd. 30), reads as follows:

" 'Transfer' shall include the sale and every other

and different mode, direct or indirect, of disposing of

or of parting with property or with an interest there-

"in or with the possession thereof or of fixing a lien

upon property or upon an interest therein, absolutely

or conditionally, voluntarily or involuntarily, by or

without judicial proceedings, as a conveyance, sale,

assignment, payment, pledge, mortgage, lien, encum-

brance, gift, security, or otherwise."

The old Act of 1898, Section 1, subdivision (25), de-

fines transfer as follows:

" 'Transfer' shall include the sale and every other

and different mode of disposing of or parting with

property, or the possession of property, absolutely or

conditionally, as a payment, pledge, mortgage, gift or

security."

Section 3440 of the Civil Code of California as it ex-

isted at the date of the execution of the mortgage, read,

in so far as material here, as follows:

"Every transfer of personal property, other than

a thing in action, or a ship or cargo at sea or in a

foreign port, and every lien thereon, other than a

mortgage, when allowed by law, and a contract of

bottomry or respondentia, is conclusively presumed

if made by a person having at the time the posses-
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sion or control of the property, and not accompanied

by an immediate delivery and followed by an actual

and continued change of possession of the things

transferred, to be fraudulent, and therefore void

against those who are his creditors while he remains

in possession, and the successors in interest of such

creditors, and against any person on whom his estate

devolves in trust for the benefit of others than him-

self, and against purchasers or encumbrancers in

good faith subsequent, subsequent to the transfer."

Section 2957 of the Civil Code of California as it ex-

isted at the time of the amendment to the Motor Vehicle

Act, Chapter 3, Division III of the Vehicle Code of Cali-

fornia, Statutes of 1935, pages 93, 118, Sections 195 to

198, read as follows:

"A mortgage of personal property is void as

against creditors of the mortgagor and subsequent

purchasers and encumbrancers of the property in

good faith and for value, unless:

(1) It is accompanied by the affidavit of all the

parties thereto that it is made in good faith, and

without any design to hinder, delay, or defraud

creditors

;

(2) It is acknowledged, or proved and certified

and recorded in like manner as grants of real

property."

In so far as the provisions of Section 198 of the Motor

Vehicle Code excepting a motor vehicle mortgage from

the provisions of Sections 2927, 2965 and 2966 of the

Civil Code is concerned, we are not interested here, as

the controversy involves the exemption of motor vehicle

mortgages from the provisions of Section 2957 only.



Argument, Points and Authorities.

From the very earliest days of Statehood it has been

the policy of the people of California to condemn and

vitiate secret liens.

Section 3440, enacted March 21, 1872, was previously

based on the Fraudulent Conveyance and Contract Act of

1850 (Statutes of 1850, page 266, Section 20), and has

remained substantially unchanged in so far as the neces-

sity for immediate delivery of personal property by the

vendor -©F-the vendee is concerned.

It is contended by appellant that this policy of nearly

half a century has been departed from by the Legislature

of California, by reason of its having amended the Motor

Vehicle Act with regard to chattel mortgages on auto-

mobiles and by reason of its amendment of the Uniform

Trust Receipts Act, Section 3012 to Section 2016.16.

The constitutionality of the Uniform Trust Receipts Act

was attacked by counsel for the trustee in the Matter of

Boszvell, 96 Fed. (2d) 239, in this court in 1938. Strangely

enough the undersigned were attorneys for the trustee in

that case and counsel for the Bank of America were at-

torneys for the appellee. The attack was made on the

ground that the title to the Act was defective, in that it

in nowise apprised the public or the members of the Leg-

islature that the Uniform Trust Receipts Act as enacted,

would open a fertile field for placing secret liens on the

stock in trade of a merchant, to the detriment of existing

creditors. Much to our disappointment this Court held,

with the usual reluctance of a Federal Court to declare a

State Court law unconstitutional in so far as the State

Constitution was concerned, unless the constitutionality

most clearly and convincingly appeared, that the title of

the Act was sufficient and the Act constitutional.
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As a result of the decision of this Court and at the

behest of credit interests, the 1939 Legislature amended

Section 3016, subdivision (1) to remove the obnoxious

provisions which would permit a debtor to place trust

receipts on merchandise already in his possession, as a

secret lien. The Legislature of 1939 struck out of Sec-

tion 3016 (1) the words "and with reference to goods,

documents and instruments in trustee's possession for a

security interest, in which entruster thereafter gives new

value to trustee."

See:

Sessions Laws of 1939, Chapter 1022, page 2827,

Section 3016 (1).

The action of the Legislature in rectifying this mistake

so promptly, clearly indicates the desire of the people of

California to keep secret liens on existing property rights

at a minimum.

An examination of the various amendments to the

Motor Vehicle Law regarding chattel mortgages indicates

clearly a covert effort on the part of some undisclosed in-

terests to slip into our statute law a provision regarding

motor vehicle chattel mortgages which might by tortuous

construction be used as the basis for a specious argument

that it was the intention of the Legislature to permit

secret chattel mortgages on motor vehicles to be valid,

if the holder of such mortgage were able at the last min-

ute before attachment, execution, or bankruptcy, to rush

the chattel mortgage to Sacramento and file it belatedly,

to the detriment of the creditors who. wholly ignorant of

the existence of the mortgage, had regarded the property

in question as being subject to execution,
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When we say ''covert attempt," we are assuming that

the word "unless" as it appears in Section 2957 of the Civil

Code was transposed into the word "until" as provided in

the amendment to Section 195 of the Vehicle Code of

California, deliberately and with the intent to do away

with the necessity for prompt recordation rather than by

an accidental change of a simple word. If the contention

of the appellant is true, it is clear that this was to be

accomplished by stealth rather than openly by explicit

mention of Section 3440.

The title to this Act is very short, merely reading:

"An Act to establish a Vehicle Code, thereby con-

solidating and revising the law relating to vehicles

and vehicular traffic, and repealing acts and parts of

acts specified therein."

In 1929 the Legislature amended the California Vehicle

Act of 1923 to add to it Section 45^4, reading as follows:

"Chattel mortgages, (a) No chattel mortgage on

a motor vehicle executed and recorded as provided

by the laws of Cahfornia shall be valid or effective

for any purpose, except as between the parties, until

the mortgagee named therein is registered as the

legal ozvner thereof in the manner promded for the

registration of motor z/ehicles under the proznsions

of the California Vehicle Act approved May 30, 1923,

as amended/' (Italics ours.)

This amendment was clearly indicated in the title of

the Act, in so far as material here, as follows:

"An Act to amend the California Vehicle Act

* * * by amending Sections * * * (naming

same) and by adding thereto new Sections to be

numbered * * * (numbering them) relating to
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the use and operation of vehicles upon public high-

ways and * 5i< * ^Q ^]-jg registration of holders

of certain chattel mortgages * * *."

In 1931 the Legislature amended Section 45^ of the

Motor Vehicle Code to read as follows

:

"Section 45%. (a) No chattel mortgage on motor

vehicles or any other vehicle defined in this Act shall

be valid as against creditors or subsequent purchasers

and encumbrancers until the mortgagee therein named

is registered as the legal owner thereof in the man-

ner provided for the registration of motor vehicles

under the provisions of this Act.

(b) A chattel mortgage on a motor vehicle, or any

other vehicle defined by this Act, is hereby excepted

from the provisions of Sections 2959 and 2965 of the

Civil Code and those provisions of Section 2957 of

the Civil Code zvhich relate to the recording of mort-

gages on personal property. (Italics ours.)

(c) Whenever a mortgagee in a chattel mortgage

deposits with the Division of Motor Vehicles of the

State of California a copy of said mortgage accom-

panied by a certificate of a notary public certifying

that the same is a true and correct copy of the orig-

inal and said mortgagee is registered as the legal

owner under the provisions of the California Vehicle

Act, such registration and the depositing of the copy

of said mortgage is constructive notice of the said

mortgage and its contents to subsequent purchasers

and encumbrancers, except that such mortgage shall

be subject to a lien of not to exceed one hundred dol-

lars in accordance with the provisions of Section

3051 -a of the Civil Code.

(d) Registration of the legal owner under the pro-

visions of this section shall be deemed complete when
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a copy of a chattel mortgage is deposited with and

upon receipt of request for registration by the Divi-

sion of Motor Vehicles of the State of California.

(e) A fee of $1.00 shall be paid to the Division

for the filing of each mortgage under the provisions

hereof."

Stat. 1931, Chapter 1202, page 2517.

It will be observed that the title under which this sec-

tion was amended, expressly points out the intent of the

Legislature

:

"To amend Section 45^ of the California Vehicle

Act, relating to chattel mortgages on motor vehicles

or any other vehicle defined by said Act, providing

for the filing of a certified copy thereof with the

Division of Motor Vehicles, registration of the holder

as legal owner and the same being constructive notice

of said mortgage and contents, excepting chattel

mortgages from the provisions of Sections 2957, 2959

and 2965 of the Civil Code."

This Act was approved by the Governor on June 19,

1931, and went into effect on August 14, 1931.

On June 23, 1931, the Supreme Court of California

handed down its decision in the case of Washington Lum-

ber & Millwork Co. IK McGuire, 213 Cal. 13. In that

case the Supreme Court held that, although the new Sec-

tion 45^ of the California Vehicle Act permitted the

filing of chattel mortgages with the Motor Vehicle De-

partment, it did not do away with the necessity of recor-

dation in the office of the county recorder of the county

in which the property is situated. The Court said at

page 18:

"In Ruggles v. Cannedy, 127 Cal. 290, the court

declared that the recordation required by these sec-
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tions (2957 and 2959) in the case of chattel mort-

gages was the equivalent of the change of possession

required by Section 3440 in the case of all other

transfers either of title or lien. (See also, Hopper v.

Keys, 152 Cal. 488.) The chattel mortgage sections

have been recently applied to motor vehicles. (Kahri-

man v. Fitzgerald, 85 Cal. App. 180.) The Legisla-

ture has, in fact, recognized this condition by a sub-

sequent enactment. Instead of enacting as it should

have done if defendant's contention were correct, that

a chattel mortgage of a motor vehicle could be made

merely by indorsement, delivery and registration of

the certificate of ownership, it provided that no chat-

tel mortgage of a motor vehicle would be valid, ex-

cept between the parties thereto, unless the mortgagee

were registered with the Division as the legal owner.

(California \'ehicle Act, Section 45^; Deering's

Gen. Laws, 1929 Supp. page 3441.) The meaning of

this amendment, considered in connection with the

Civil Code sections, is that registration with the

Division is essential, but is not exclusive of all other

statutory requirements. (Italics ours.) It is still

necessary that the parties execute a proper chattel

mortgage, with its affidavit of good faith; and that

this mortgage be recorded in the county where the

mortgagor resides and where the property is. The

statutory protections to creditors and purchasers are

not superseded but supplemented by the requirement

of registration with the Division. If this be true of

a chattel mortgage, it must also be true of trans-

actions covered by Section 3440, for, as already

pointed out, the theory of our legislation in this con-

nection is that the change of possession required by

Section 3440 is the equivalent of recordation as re-
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quired by the chattel mortgage sections. (Ruggles v.

Cannedy, supra; see 17 Cal. L. Rev. 50.)

It must be concluded, therefore, that whatever rea-

son of policy or practical expediency might be ad-

vanced in favor of defendant's proposition, the legis-

lature has given no indication of an intention to ex-

clude the transfer of motor vehicles from the pro-

visions of Section 3440, and without such an indica-

tion, we must hold the section applicable to them."

Whether the amendment of 1931 was prompted by this

case then pending we do not know, but in any event the

amendment of 1935 was enacted to provide in Section 198

thereof, that the filing of a chattel mortgage with the

Motor Vehicle Department should be the exclusive method

of giving notice of mortgages on motor vehicles.

Chapter 3, Division III of the Vehicle Code of

California, Statutes of 1935, Section 198, page

119.

It will be noted again, as previously pointed out, that

the title under which this amendment was enacted is en-

tirely unlike the comprehensive title under which the pre-

vious amendments were enacted, and which referred freely

to chattel mortgages on motor vehicles and recordations

thereof, but is very short and superficial. It merely reads

:

"An Act to establish a vehicle code thereby con-

solidating and revising the law relating to vehicles

and vehicular traffic, and to repeal acts, and parts

of acts specified therein."

The Act itself reads in part as follows

:

"No chattel mortgage on any vehicle * * h: jg

valid against creditors * * * until the mort-

gagee * =«= * has deposited with the Department

at its office in Sacramento a copy of said mortgage,"

etc.
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It Is Significant to Note That the Drafter of the Bill

of 1935 Specifically Mentioned, in Section 198

Thereof, the Statutes From Which Motor Vehicle

Chattel Mortgages Were Exempted, Namely, Sec-

tions 2959, 2965 and 2966 of the Civil Code of

California, and Those Provisions of Section 2957

of Said Code Which Relate to the Recording of

Mortgages on Personal Property.

Nowhere in the amendment of 1935 is Section 3440

mentioned, and that in the face of the unequivocal lan-

guage of Justice Langdon in the Washington Lumber &
Milhvork Co. v. McGuirc, 213 Cal. 13, case, which deci-

sion was handed down on June 23, 1931, four days after

the approval of the 1931 amendment by the Governor.

We again refer the Court to the statement of Justice

Langdon in that case, to be found at page 19:

"It must be concluded, therefore, that whatever

reasons of policy or practical expediency might be

advanced in favor of defendant's proposition, the

legislature has given no indicaton of an intention to

exclude the transfer of motor vehicles from the pro-

visions of Section 3440, and without such an indica-

tion, we must hold the section applicable to them.''

(Italics ours.)

Clearly, if it were the intention of the Legislature in

1935 to exclude mortgages on motor vehicles from the

provisions of Section 3440, as construed by the Supreme

Court, it would have so indicated in the Act itself by the

simple addition to Section 198 of a mention of Section

3440, or some such provision as "and such chattel mort-

gages shall be valid as to existing creditors of such mort-

gagor, notwithstanding unnecessary delay in filing."
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However, the interests favoring secret liens apparently

realized that any mention of Section 3440, or permitting

the retention of secret liens on automobiles as against

the rights of creditors, would immediately meet with

strenuous resistance on the part of creditor interests, and

persons behind the amendment of 1935 studiously re-

frained from, even by inference, referring to that buttress

against fraud which has adorned our statute books since

1850.

Let us go back into the history of Section 3440 in con-

nection with chattel mortgages and see what would have

been necessary from 1850 down to date, in order to make

this mortgage good as against existing creditors.

Prior to 1872 (if automobiles had existed in those horse

and buggy days), the Whitehead Food Products Co.

would have been required upon the execution of the chattel

mortgage, to have delivered all of these trucks and cars

to the Bank of America, to be retained by it until the

indebtedness for which they were hypothecated, was paid.

In Woods v. Bughy, 29 Cal. 467, the Court had before

it a case where one O'Neil, the owner of a kiln of green

or unburned bricks which were then nearly completed,

being indebted to the plaintiff in the sum of $3,200.00,

executed and delivered to Woods, the plaintiff, a bill of

sale covering the bricks in the kiln as security for the

indebtedness. O'Neil agreed to burn the kiln at his own

expense. The plaintiff did not attempt to take possession

of the property at the time of the execution of the bill of

sale on October 22, 1861. On November 11th, one Har-

ris, a creditor of O'Neil, threatened suit against him, and

the plaintiff and another person became sureties for the

payment of the indebtedness to Harris. O'Neil, for the

purpose of securing the plaintiff, in the presence of a
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witness stated that he delivered the kiln of bricks to O'Neil

for the purix)se of securing him, but continued to remain

in the possession of the kiln until November 19th, on

which date the bricks were attached. The plaintiff sought

to recover the bricks from the attaching party.

The Supreme Court of California, after referring to

the Statutes of 1850, page 267, which read: "No mort-

gage of personal property hereafter made shall be valid

against any other persons than the parties thereto, unless

possession of the mortgaged property be delivered to and

retained by the mortgagee," said:

"If the same instrument and transaction be con-

sidered a mortgage, then to make the mortgage valid

as to any other persons than the parties thereto, the

property should have been delivered to and retained

by the mortgagee. The kind of possession which it

was necessary for the mortgagee to have of the

mortgaged property to place it beyond the reach of

the creditors of the mortgagor was an actual pos-

session ; otherwise the seventeenth section of the act

would be without any efficient meaning, and would

wholly fail to accomplish the useful purpose for

which it was designed."

In 1872 the Legislature enacted the Recording Acts,

including Section 2957 relating to the recordation of chat-

tel mortgages. In 1899 the case of Ruggles v. Cannedy,

127 Cal. 290, came before the Supreme Court. At that

time Section 2957 read as follows:

"A mortgage of personal property is void as

against creditors of the mortgagor and subsequent

purchasers and encumbrances of the property in good

faith, and for value, unless: (1) It is accompanied

by the affidavit of all the parties thereto that it is
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made in good faith, and without any design to hin-

der, delay, or defraud creditors. (2) It is acknowl-

edged or proved, certified and recorded in like man-

ner as grants of real property."

It will be noted that Section 2957 is absolutely silent as

to the time within which a chattel mortgage must be

recorded in order to make it valid as against the claims

of the creditors of the mortgagor. Nevertheless, despite

this silence and in the face of the strenuous contentions

of the mortgagee that,

"Where the statute does not otherwise specify, a

chattel mortgage may be recorded at any time be-

fore specific liens or interests are acquired by others"

(Citing Jones on Chattel Mortgages, Section 237),

and that "no creditor who has not acquired a specific

interest or lien can avoid an unfiled chattel mort-

gage." (Digest of Argument of Appellant, page

292),

the Supreme Court of California posed the questions, as

follows

:

"1. Is a chattel mortgage, withheld from record

beyond a time reasonably necessary for its prompt

recordation, void against creditors whose claims have

arisen between the date of its execution and the date

of its recordation?

2. May such a mortgage be declared void at the

instance of the assignee in insolvency on behalf of

such creditor whose claim has been proved and al-

lowed against the estate of the insolvent mortgagor?"

The Court thereupon proceeded to an elaborate discus-

sion of the history of chattel mortgages, recording acts,

and fraudulent conveyances from the earliest days of the
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jurisprudence of the state. It referred expressly to the

Statutes of 1850, page 266, the great grandfather of our

present Section 3440. At page 295 of the opinion, it points

out that:

"Recordation at that time was unknown. Delivery

and possession of the mortgaged chattel were re-

quired. But it is to be noted that, while as to sales

the statute expressly demanded an immediate delivery,

there was no such explicit exaction in the terms of

the law governing mortgages. At a very early day

this fact was called to the attention of the court, and

upon it was attempted an argument of some sub-

stantial difference between the law governing sales

and that governing mortgages. Thus, in Chenery

V. Palmer, 6 Cal. 119, we find the appellant complain-

ing of an instruction by the lower court that to render

a chattel mortgage valid against creditors there must

be an immediate delivery. In Hackett v. Manlove,

14 Cal. 85, it is argued that such a mortgage is good

against those who were not creditors, even after de-

layed possession taken. Finally, in Woods v. Bugby,

29 Cal. 466, this court treated the question at length,

and held that, as to delivery and change of possession,

the same principle and rule applied whether the sale

was absolute or conditional by way of mortgage."

The Court then went on to say at page 296:

"Thus, in the case of the articles of personal prop-

erty enumerated in Section 2955 of the Code, recorda-

tion became a substitute for delivery and change of

possession. 'The recording of the mortgage is, there-

fore, made by the code the equivalent of an immediate

delivery and continued change of possession.' (Berson

V. Nunan, 63 Cal. 550; Martin v. Thompson, 63

Cal. 3.)



—20—

But here it is argued that, while the law makes

recordation the substitute for an immediate delivery,

it does not mean or require immediate recordation,

but only provides that, when effected, recordation is

the equivalent of immediate delivery and continued

and actual change of possession. Considering that

the law demands immediate delivery, and that recorda-

tion is but a substitute for it, it is not easy to see

how an indefinitely delayed recordation may be said

to take the place of an actual, immediate delivery.

One being designed as a substitute for the other, what

is the condition, in the one case, if the property be not

immediately delivered? Indisputably, the mortgage

is void as to creditors. What, then, is the condition

in the other case for the indefinite period during

which there has been no recordation? While recorda-

tion is lacking there is not only no equivalent for an

immediate dehvery, but there is no delivery, at all.

Recordation itself is the substitute for delivery.

A prompt recordation most obviously takes the

place of an immediate delivery, and a delayed recorda-

tion of a tardy delivery. How, then, can a recorda-

tion effected one year or ten years after the execution

of the mortgage be said to be the equivalent of the

delivery which by the law is required to be made with

all reasonable dispatch? Even more untenable does

this argument seem when consideration is had for

the manifest policy of these laws. The very object

of them all, the reason for their being, is to prevent

secret liens upon and interests in personal property.

Says Chancellor Kent (2 Kent's Commentaries, 523)

:

'The policy of the law will not permit the owner of

personal property to create an interest in another,

either by mortgage or absolute sale, and still con-

tinue to be the visible owner. The law will not stop
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to inquire whether there was actual fraud or not,

for it is against sound poHcy to suffer the vendor

to remain in possession. (ItaHcs ours.) It neces-

sarily creates a secret encumbrance as to personal

property, when to the world the vendor or mortgagor

appears to be the owner, and he gains credit as such,

and is enabled to practice deceit upon mankind.' In

Palmer v. Howard, 72 Cal. 293, it is said: 'It must

be remembered, in general, that the policy of the law

is against upholding secret liens and charges to the

injury of innocent purchasers or encumbrancers for

value, and, in particular, that mortgages of personal

property are permitted only in certain specified cases,

and this only upon the observance of certain formali-

ties designed to secure good faith, and to give notice

to the world of the character of the transaction.'
"

Further on the Court says:

"We conclude upon this question that our law-

requires immediate recordation in lieu of immediate

delivery, and that when such recordation is not ef-

fected the mortgage 'is void as against creditors of

the mortgagor.' The penalty for a failure to record

promptly in the case of a mortgage is identical with

the penalty under Section 3440 for a failure to de-

liver promptly in the case of a sale. In either case

the failure results in a legal fraud against those whom
the statute enumerates and protects. Section 3440

excepts a 'mortgage when allowed by law' from the

requirement of immediate delivery, because, and only

because, the recordation takes the place of delivery.

It certainly cannot be said that it was the design of

the legislature to exclude the articles of personal

property affected by such mortgages from the opera-

tions of the laws forbidding secret liens."
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The Court left the question as to whether such a mort-

g"ag"e was void as against a creditor who existed at the date

of the execution of the mortgage, open, in the following

language at page 299':

"Whether it is void against a creditor who extended

credit before the making of the mortgage does not

here call for decision."

This omission, however, was cured in the subsequent

case of Noyes v. Bank of Italy, 206 Cal. 266.

Between 1872 and 1929, the mortgagee would have been

required to have the chattel m.ortgage executed in accord-

ance with the provisions of Section 2957 of the Civil Code

and to promptly record the same in the office of the County

Recorder of the county in which the property was situated,

in order to make it valid against creditors.

Ciml Code, Section 2957;

Ciml Code, Section 3440;

Ruggles v. Cannedy, 127 Cal. 290;

Noyes v. Bank of Italy, 206 Cal. 266;

National Bank of Bakersfield v. Moore, 247 Fed.

913.

Between 1929 and 1931 the mortgagee would have been

required to have complied with the additional provision

of the Motor Vehicle Act, Section 45^, requiring the

mortgage to be registered as the legal owner thereof.

Between 1931 and 1935 the requirement for prompt

recordation would have been the same.
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See:

Washington Lumber & Millwork Co. v. McGuire,

213 Cal. 13;

Riiggles v. Cannedy, supra.

And we respectfully submit that the 1935 amendment in

nowise changed such requirement.

In the case of Noyes v. Bank of Italy, 206 Cal. 266, the

mortgage in question was executed on March 23, 1923.

It was filed for record on March 26, 1923, but was not

properly acknowledged, as required by Section 2957 of

the Civil Code. On August 10th, an involuntary petition

in bankruptcy was filed. On July 28, 1923, thirteen days

prior to the filing of the petition, the Bank of Italy took

possession of the personal property under the terms of

the chattel mortgage. On August 28, 1923, the Bank of

Italy caused a sale of the mortgaged chattels to be had

and bought the property in for $3,000. The trustee in

bankruptcy later brought a suit against the bank, result-

ing in a directed verdict in favor of the trustee, with the

jury fixing the value of the property at $10,000. On ap-

peal by the Bank the Supreme Court of California said:

"Even if it be assumed that a mortgage void as to

creditors pursuant to the plain terms of the statute

could be transformed into a valid mortgage by the

mortgagee seizing the mortgaged property or by

otherwise taking possession of the same with the

consent of the mortgagor and thus shut out general

creditors or creditors not possessing a lien or armed

with process, yet we are satisfied that it was the in-

tention of the Bankruptcy Act to safeguard the rights

of such general creditors by giving the trustee the

status of a lien creditor and also to prevent the mort-
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gagee from defeating the rights of the creditors of

the bankrupt by contending that such creditors were

general creditors only. It seems reasonable to con-

clude, also, that the purpose of the Bankruptcy Act in

vesting power in the trustee to attack a chattel mort-

gage void under the statute was to render ineffectual

to creditors the act of the mortgagee in taking posses-

sion of the property before the commencement of the

bankruptcy proceedings." (Italics ours.)

The open question left in the case of Ruggles v. Can-

nedy, supra, was disposed of as follows

:

"Counsel then call attention to the fact that in

Ruggles V. Cannedy, supra, at page 299 of 127 Cal.,

the court left this question open in the following

language: 'Whether it (the chattel mortgage) is

void against the creditor who extended credit before

the making of the mortgage does not here call for a

decision.' Also that in the case of Loosemore v.

Baker, supra, the point was not decided, and the in-

ference is drawn that the question is an open one in

this state. But such is not really the case. Com-

menting on the scope of the term 'creditors' as used

in Secfion 2957 of the Civil Code, this court said in

Cardenas v. Miller, 108 Cal. 250, at page 258: The
term creditors is general and applies to creditors

existing prior to the mortgage, as well as subse-

quent.'
"

Nor is the question of the bankrupt's good faith in

making the loan and taking the mortgage an issue. As

the Court said in A^oyes v. Bank of Italy:

"It is further contended by the defendant that the

chattel mortgage should have been received in evi-

dence to show the good faith of the mortgagee. Good
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faith is not an element bearing on its admissibility.

The code section makes the mortgage void as to those

mentioned regardless of the good or bad faith of

the mortgagee."

Reverting again to the case of In re Boswell, 96 Fed.

(2d) 239, cited by the appellant at page 13 of its brief

as an authority in support of its contention that the

ancient abhorrence toward secret liens is being mitigated

in California, we have heretofore pointed out to the Court

that after the decision of the Boswell case in this Court

upholding the constitutionality of the Uniform Trust

Receipts Act, the Legislature of 1939 repealed the of-

fensive portions. Since then the District Court of Appeal

for the Fourth District handed down a decision which

clearly indicates that the ancient abhorrence of secret

liens still exists in so far as the California courts are

concerned, even where the Uniform Trusts Receipts Act

is concerned.

In Commercial Discount Company v. County of Los

Angeles, et al., 100 California Appellate Decisions, page

872, the District Court of Appeal, after discussing the

Boswell decision sub nom, held that trust receipts are

chattel mortgages; that they could not be given on the

stock in trade of a merchant; that they were void under

the provisions of Section 2957 of the Civil Code, unless

they were executed, acknowledged, and recorded in ac-

cordance with the law, and that although good between

the parties, they were void as against creditors, pur-

chasers, and incumbrancers for value without notice,

actual or constructive, and that transfer of title, if any,

in the trust receipts which created the lien, were void.

At the time of the argument of the Boszvell case before

this Court the attack on the constitutionality of the Uni-
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form Trust Receipts Act was based on our contention that

the trust receipts were nothing but chattel mortgages ; that

the sahitary statutory provisions regarding chattel mort-

gages and their recordation, etc., had been attempted to be

repealed by implication without any indication of such

intention in the title. The California courts had not

passed on the Uniform Trust Receipts Act at the time the

Boszvell case was before this Court, but it is clear, from

the language of the District Court of Appeal in Com-

mercial Discount Company v. County of Los Angeles,

that the courts of California are going to be no more

tolerant of secret liens, whether under the guise of trust

receipts or other subterfuges than they were before.

A great deal of appellant's brief is devoted to the opinion

of United States District Judge Leon R. Yankwich in

the Matter of Wcigand, 27 Fed. Supp. 725, distinguishing

between the word "unless" as used in Section 2957 in

connection with the recordation of chattel mortgages, and

the word "until" as used in the Motor Vehicle Act. He
quotes from Judge Yankwich's opinion the following

definitions of the two words:

" 'Unless' implies a condition without the occur-

rence of which a right does not come into being."

" 'Until' is a limitation of time during which period

a right cannot come into being."

Such construction does not seem to have been placed

upon these words by the Supreme Court of California in

connection with the recordation of chattel mortgages. The

same question apparently arose in the case of Ruggles v.

Cannedy, 127 Cal. 290, where the Court said:

"But here it is argued that, while the law makes

recordation the substitute for an immediate delivery,
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it does not mean or require immediate recordation,

but only provides that, zvhen effected, recordation is

the equivalent of immediate delivery and continued

and actual change of possession. Considering that

the law demands immediate delivery, and that recorda-

tion is but a substitute for it, it is not easy to see

how an indefinitely delayed recordation may be said

to take the place of an actual, immediate delivery."

(Italics ours.)

Judge Yankwich's definition of "unless" as implying

a condition without the occurrence of which a right does

not come into being, certainly did not apply in the case of

Ruggles z'. Canncdy. In that case the mortgage was made

on February 17, 1893, and was recorded on August 26,

1893, two days before Wilgus filed his voluntary petition

in insolvency. Therefore, the recordation was accom-

plished before any creditor had fixed a lien on the prop-

erty affected by the mortgage but it will be noted in the

italicized portion of the preceding quotation from Ruggles

V. Canncdy that the contention made there was the same

as is being made here, namely, that even though recorda-

tion were delayed for an unreasonable length of time,

the recordation became good when effected. (Italics ours.)

In so far as the belated seizure of these trucks by the

Bank a few days prior to the filing of the petition, we

believe that that question is disposed of in the cases of

Noycs V. Bank of Italy, 206 Cal. 266; Swift zk Higgins,

72 Fed. (2d) 291; Haupt v. Moore, 77 Fed. (2d) 456,

and National Bank of Bakersficld v. Moore, 247 Fed. 913.
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Conclusion.

Although appellant's argument is, we admit, ingenuous

in the extreme, we cannot but feel that this Court could

not by any stretch of the imagination be required to over-

turn a well-settled and established principle of state law

by reason of a splitting of hairs and a tortuous construc-

tion of the words "unless" and "until." Humorists are

often prone to derive a great deal of amusement out of the

fabled hair-splitting discussions supposed to have been

indulged in by the Scholastic philosophers of the middle

ages in an attempt to reach a tortured conclusion of fact

or theory from an a priori hypothesis. It is contended

by the admirers of Scholastic philosophy that these pic-

tures are but mere caricatures of the sages of the

Scholastic field of philosophy. However, assuming that

the pictures may have been true, more or less, those men

were dealing with abstract principles of metaphysics, Greek

Philosophy, and the writings of the Early Church Fathers.

In any event, they provided healthy mental gymnastics for

the debaters and did no harm.

Here we are not faced with abstract principles of

philosophy, but with concrete facts, and a holding in favor

of the appellant's contention w^ould do incalculable harm

to credit interests and leave the door wide open for fraud.

Among these concrete facts pointed out are:

First: The legislative policy of CaHfornia has been

consistently opposed to secret liens or secret title to prop-

erty.

Ciznl Code, Sections 2957 and 3440.



Second : That the courts of this state have consistently

set their faces against any mitigation of this policy, re-

gardless of the consequences to the individual as well as

his good faith;

Third: That when the Legislature of California was

apparently imposed upon by a trick provision in the Uni-

form Trust Receipts Act which would permit secret liens

on stocks in trade already acquired by merchants, the next

Legislature promptly repealed it, and the District Court

of Appeal for the Fourth District practically emasculated

the Uniform Trust Receipts Act in so far as it concerned

property, title to which had already been vested in the

merchant.

We are asked now to believe that it was the intention

of the Legislature of California to abolish the requirement

of prompt recordation of chattel mortgages on motor

vehicles and to overturn a tradition of over seventy years

by the mere change of the word "unless" as used in one

statute which had been repeatedly construed, to the word

"until" as used in the other, and that, in the face of a

clear-cut decision of the Supreme Court of California

holding that chattel mortgages still had to be recorded

promptly as long as Section 3440 was on the statute books.

See

Washington Lumber & Mill-work Co. v. McGwire,

213 Cal. 13.
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While we realize that there are cases where by reason

of the obscure wording of the statute, both courts and

counsel are required to indulge in fine spun reasoning in

connection with the individual words in order to arrive, if

possible, at the intent of the Legislature, no such condi-

tion exists here. When the Supreme Court handed down

its decision in the case of Washington Lumber & Mill-

work Co. V. McGiiirc, the Motor Vehicle Act provided,

as it does now, that chattel mortgages on motor vehicles

should not be valid "until" filed with the department at

Sacramento. Nevertheless, it similarly held that Section

3440 required prompt recordation.

With that opinion in existence from 1931, the Legisla-

ture in 1935 was fully forewarned of the Court's posi-

tion with regard to prompt recordation, notwithstanding

the fact that at the time of its rendition the Motor Vehicle

Act read "until." Had it been the intention of the Legis-

lature to do away with the necessity of prompt recorda-

tion of chattel mortgages on motor vehicles it would have

said so in plain English, either by referring to Section

3440 in the 1935 amendment, or by coming right out

squarely and saying that it should have been vaHd as

against existing creditors after recordation regardless of

unreasonable delay or intervening creditors' rights.

Appellant argues eloquently that "it is common knowl-

edge that at least seventy-five per cent of all automobiles

on the highways are subject to a conditional sales contract

or mortgage, and that no person of business sense could

assume that because a man is driving an automobile he
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owns it free of any lien or encumbrance." In so far as

conditional sales contracts are concerned, we might in part

agree with counsel to the extent of admitting that un-

doubtedly a large proportion of automobiles on the high-

ways are held under conditional sales contract in which

title has been reserved by the dealer or a finance company,

but here we are not dealing with a conditional sales con-

tract nor are we here dealing with an individual motorist

purchasing his Ford or Chevrolet on the well-known

monthly payment plan. We are dealing here with a cor-

poration engaged extensively in the wholesale produce

business, with a large fleet of trucks encumbered, not by

conditional sales contracts under which they are purchas-

ing them in the painless way, but by chattel mortgages

placed thereon in a desperate effort to raise money after

the trucks have been paid for and title vested in the mort-

gagor. Furthermore, it is also a matter of common knowl-

edge that automobiles purchased on conditional sales con-

tracts are indicated on the white slip in the driver's com-

partment. The white slip shows the name of the legal

owner holding the conditional sales contract and the reg-

istered owner. Thus, any person who by reason of curi-

osity or for the purpose of credit information wishes to

ascertain whether the driver is the owner of the car he

can look at the white slip and quickly determine whether

or not it is subject to a conditional sales contract and by

whom it is held.

The situation here is entirely different. It is admitted

that not only was the chattel mortgage withheld from
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record from August 28, 1938, to January 26, 1939, but

it is also admitted that nine pink slips and nine white slips

covering nine of these trucks were not mailed to Sacra-

mento for re-registration until January 19, 1939, and

that the remaining two pink slips and one white slip and

an application for a duplicate white slip were not mailed

to Sacramento until January 23, 1939. [See Stipulation

of Facts, par. Ill, Tr. p. 18.]

Thus, these commercial trucks were roaming the high-

ways of California from August 24, 1938, until from

January 19 to January 23, 1939, without the slightest

indication to unsuspecting credit interests that the Bank

of America held chattel mortgages on all of them, which

were in nowise disclosed.

We are faced here with a common sense situation which

does not require a torturing of words in an effort to do

justice. Whatever reason the Bank of America may have

had for failing to record these mortgages or to change

the registration of these trucks, we do not know, but the

fact remains that at all times after August 24, 1938, it

was within appellant's power to do so, and the present

unfortunate situation is one of its own creation and not

that of the unfortunate general creditors into whose posi-

tion the trustee steps by virtue of the provisions of Sec-

tion 70-c of the Bankruptcy Act.

It might not be out of place in concluding to observe

that an affirmance of this judgment would do no injustice

to the Bank of America, although the transfer was at-

tacked as being constructively fraudulent. On reversal,
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and on a retrial the bank would still be faced with the

proposition that the hasty filing of these chattel mortgages

five or six days before the filing of the petition, after

having been withheld from record for months, and the

seizure of the trucks on January 26, 1939, seven days

after Whitehead brought the white slips to the bank [Tr.

of testimony of Jonas E. Killion, president and manager

of the Riverside Branch of the Bank of American, p. 54]

constitutes a clear case of a preference as well as a con-

structively fraudulent conveyance.

We respectfully submit that the judgment of the Dis-

trict Court should be affirmed.

Dated: May 7, 1940.
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